POLICY ON ALTERNATIVE DISPUTE RESOLUTION

The Board adopts this policy to facilitate the use of alternative dispute resolution for the adoption
of agency rules and to resolve internal and external disputes under the agency’s jurisdiction
including contested cases.

For purposes of this policy, the Board defines alternative dispute resolution as “A wide variety of
somewhat informal processes intended to achieve conflict resolution by agreement of the parties
to the conflict. The goal is to develop an agreed resolution that meets the most important needs
of each participant. Alternative dispute resolution may include but is not limited to: mediation,
facilitation, negotiated rulemaking, collaborative problem-solving, consensus building, and non-
binding arbitration.”

The Board will use alternative dispute resolution processes, primarily mediation, in contested
case hearings. However, if requested by the respondent in a contested case, other variations of
assisted negotiation are available: mini-trials, early case evaluation by a third-party neutral, or
fact-finding by an expert.

The Board will use the services of the State Office of Administrative Hearings (SOAH) for
mediation. As such, the mediator is independent and neutral, and has no interest in the outcome
of any contested matter.

The Board adopts the following requirements for any alternative dispute resolution:

 The Board will use alternative dispute resolution if requested by the respondent in a
contested case.

* Any resolution reached will be by the voluntary agreement of all parties.

* Alternative dispute resolution procedures must be consistent with Tex. Gov’t Code, Ch.
2009 (Governmental Dispute Resolution Act); Ch. 154, Tex. Civil Practices and
Remedies Code; and Tex. Gov't Code. Ch. 2001 (Administrative Procedures Act).

 The Board’s alternative dispute resolution procedures are intended to supplement and not
limit other dispute resolution procedures available for use by the Board.

 The alternative dispute resolution process will not be applied in a manner that denies a
person a right granted under state or federal law or under a local charter, ordinance, or
other similar provision, including a right to an administrative or judicial hearing.

 The Board’s alternative dispute resolution processes will be administered by an employee
who has received a minimum of 40 hours in basic mediation training. That employee
should:

O maintain records of use while maintaining the confidentiality of participants;

o establish a method of choosing third party neutrals who possess the minimum
qualifications described in Tex. Civ. Prac. & Rem. Code §154.052;

o require third party neutrals to adhere to a particular standard of conduct or code of
ethics;

o provide information about available alternative dispute resolution processes to
agency employees, potential users, and users of the program;




© arrange training necessary to implement adopt alternative dispute resolution
processes; and
© establish a system to evaluate the program and the mediators.

e The Board may appoint a private individual as an impartial third party in an alternative
dispute resolution procedure. Any party has the right to object to the person appointed to
serve as the third party. The impartial third party:

o must be qualified as required by the Tex. Civ. Prac. & Rem. Code §154.052;

© are subject to the standards and duties described in the Tex. Civ. Prac. & Rem.
Code §154.053;

o have the qualified immunity described in the Tex. Civ. Prac. & Rem. Code
§154.055;

© must maintain confidentiality as described in the Tex. Civ. Prac. & Rem. Code
§154.073 and Tex. Gov’t Code §2009.054,

© may not be required to testify in proceedings relating to or arising out of the
matter in dispute.

e Oral and written communications between the parties, and between the parties and the
mediator, related to the alternative dispute resolution process are confidential and may
not be disclosed unless all the parties consent to the disclosure.

® A final written agreement to which the Board is a signatory is subject to required
disclosure, is excepted from disclosure, or is confidential as provided by the Tex. Civ.
Prac. & Rem. Code §154.073 and other laws, including the Texas Public Information
Act, Tex. Gov’t Code, ch. 552. Tex. Gov’t Code §2009.054(c).

® An impartial third party may not be required to testify in any proceeding relating to or
arising out of the matter in dispute. Tex. Gov’t Code §2009.054(d).

SOAH MEDIATION PROCESS

Once all parties agree to mediation, a SOAH mediator will begin discussing the case with the
parties to become familiar with the parties’ interests and the reasons for the dispute. Sometimes
these initial discussions will end in a request by one party to make an offer of settlement. The
mediator can assist in crafting such an offer, communicating it to the other side, and assisting
with post-offer discussions such as questions or counter-offers. Disputing parties are often better
able to negotiate and settle their disputes, however, if they can discuss matters face to face.
Because of this, mediators prefer to schedule a formal meeting in which all parties, including
those agency representatives assigned to the matter, meet at a neutral, agreed-upon location, on a
date that works for all. The mediation may occur in-person or via videoconference.
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